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A. Trademark Application No.(s) B. Trademark Registration No.(s) 908,137
8N76-556,098 (Pending)
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Expiration Date e
Phane Number: _ (212) 661-9100 Ext. 865 b. Benosit A t Numb O s
Fax Number: (212) 682-6104 - wepasit Account Number = <k -
Ermnail Address: ©211en{OSHR, com , ﬁ;uthorized User Name/, # ;{ - 1y
: i - :f:. e Bl ¥ —m )
9. Signature: ud: Mﬂ-\l-—/ 5/{ M,.VJ 12/ 3/0 (7:? == _:-__’_
Signature / / Dare = -.
- ol
12/06/2004 DEYRNE __(00000A3 EM—TQV‘ M. Allen - Tetal number of pages Including cu\iErE
sheet, attachments, ard documant-
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4, (ifame of Person Signing

700183297
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IRADEMARK COLLATERAL ASSIGNMENT AND SECURITY AGREEMENT

= {2)3(’}4 is by and between GRISTEDE'S
FOODS, INC., 2 Delaware corporation ("Debtor"), with its chief executive office at 823 Eleventh
Avenue, New York, New York 10019 and CONGRESS FINANCIAL CORPORATION, as Agent, a
Delaware corporation ("Sccured Party"), having an office at 1133 Avenue of the Americas, New York,
New York 10036.

THIS AGREEMENT ("Agreement), dated November2

WHEREAS, Debror has adopted, used and is using, and is the owner of the entire right, title, and
interest in and to the wrademarks, trade names, terms, designs and applications therefor described in
Exhibit A hereto and made a part hereof; and

and among Secured Party, Debtor and certain affiliates of Debtor (as the same now exists or may
hereafter be amended, modified, supplemented, extended, renewed, restated or replaced, the "Loan
Agreement") and other agreements, documents and instruments referred to thercin or at any time executed
and/or delivered in connection therewith or related thereto, meluding, but not limited to, this Agreerment
(all of the foregoing, together with the Loan Agreement, as the same now exist or tnay hereafter be
amended, modified, supplemented, extended, renewed, restated or replaced, being collectively referred to

WHEREAS, in order to induce Secured Party to enter into the Loan Agreement and the other
Financing Agreements and to make loans and advances and provide other financial accomnnodations to
Debtor pursuant thereto, Debtor has agreed to grant to Secured Party certain collateral security as set forth
herein;

NOW, THEREFORE, in consideration of the premises and for other good and valuzble
consideration, the receipt and sufficiency of which are hereby acknowledged, Debtor hereby agrees as
follows: .

1. GRANT OF SECURITY INTEREST

United States Patent and Trademark Office or in any similar office or agency of the United States, any
State thereof, any political subdivision thereof Or In any other country, including, without limitation. the
tradernarks, terms designs and applications described m Exhibit A hereto, together with all rights and

4131803

TRADEMARK
REEL: 003124 FRAME: 0079



{=27-05

- 0067017 F=098
12:29PM FROM- Otterbourg, Steindler, Houston & Rosen 212 BBZ 6104 T-621 P

privileges arising under applicable law with respect to Debtor's use of any trademarks, tradenames, trade
styles and service marks, and al Icissues, extensions, continuation and renewals thereof (all of the
foregoing being collectively referred to herein as the "Trademarks"); and (1) all prints and fabcls on
which such trademarks, tradenames, tradestyles and service marks appear, have appeared or will appear,
and all designs and general intangibies of a like nature; (b) the goodwill of the business syrmbolized by
cach of the Trademarks, including, without limitation, ali customer lists and other records relating to the
distribution of products or services bearing the Trademarks; (c) 2l income, fees, royaltics and other
Payments at any time due or payable with respect thereto, inchiding, without limitation, payments under
all licenses at any time entered into in conmection therewith; (d) the bght to sue for past, present and
future infringements thereof; (e) all rights corresponding thereto throughout the world; and (f) any and al]
other proceeds of any of the forepoing, mcluding, without lirnitation, damages and payments or claims by
Debtor against third parties for past or firture infringement of the Trademarks,

2. OBLIGATIONS SECURED

the other Financing Agreements, whether now existing or hercafter ansing, whether arising before. durin I
or after the initial or any renewal term of the Loan Agreement or after the commencement of any case
with respect to Debtor under the United States Bankruptcy Code or any sitnilar statite (including, without
limitation, the payment of interest and other amounts which would accrue and become due but for the
commencement of such case), whether direct or indirect, absolute or contingent, joint or several, due or
not due, primary or secondary, liquidated or unliquidated, secured or unsecured, and however acquired by
Secured Party (all of the foregoing being collectively referred to herein as the "Obligations™).

3. REPRESENTATIONS, WARRANTIES AND COVENANTS

outstanding):
(a) Debtor shall pay and perform all of the Obligations according to their terms.

(b) All of the existing Collateral is valid and subsisting in full force and effect, and Debtor owns
the sole, full and clear title thereto, and the Tight and power to grant the security interest and conditiona]

including, without limitation, the filing of any renewal affidavits and applications. The Collateral is not
subject to any liens, claims, rortgages, assignments, licenges, security interests or encumbrances of any
naiure whatsoever, except: (1) the security interests granted hereunder and pursuant to the Loan
Agreement, (ii) the security interests permitted under the Loan Agreement, and (iii) the licenscs permitted

under Section 3(e) below.

(¢) Debtor shall not assign, scll, mortgage, lease, transfer, pledge, hypothecate, grant a Security
interest in or lien upon, encumber, grant an exclusive or non-exclusive license relating to the Collateral,
or otherwise dispose of any of the Collateral, in each case without the prior written consent of Secured

4232803
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be deecmed a consent by Secured Party to any such action, except as such action is expressly permitted
hereunder.

{d) Debtor shall, at Debtor's cxpense, promptly perform all acts and oxecute all documents
requested at any time by Secured Party to evidence, perfect, maintain, record or enforce the security
mterest in and conditional assignment of the Collateral granted hereunder or 1o otherwise further the

Agreement or any other similar security agreement filed with the Commissioner of Patents and
Trademarks or any other appropriate federal, state or government office.

annexed hereto for the implementation of the assignment, sale or other disposition of the Collatera]
pursuant to Secured Party’s exercise of the rights and remedies granted to Secured Party hereunder after
the occurrence of an Event of Default,

(2) Secured Party may, in its discretion, pay any amount or do any act which Debtor fails to pay
or do as required hereunder or as requested by Secured Party to preserve, defend, protect, maintain, record
or enforce the OQbligations, the Collateral, or the security interest and conditional assignment granted
bereunder, including, but not limited to, all filing or recordng fees, court costs, collection charpes,
attorneys' fees and legal expenses. Debtor shall be liable to Secured Party for any such payment, which
payment shall be deerned an advance by Secured Party to Debtor, shall be payable on demand together
with interest at the rate then applicable to the Obligations set forth in the Loan Agreement and shall be
part of the Obligations secured hereby.

-deliver to Secured Party any and al] assignments, agreements, instruments, documents and such other
Papets as may be requested by Secured Party to evidence the Security interest in and conditional
assignment of such Trademark in favor of Secured Pariy.

423280.3
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(i) Debtor shall render any assistance, as Securcd Party shall determine is necessary, to Secured
Party in any proceeding before the United States Patent and Trademark Office, any federal or state court,

in any other country, to maintain such application and registration of the Trademarks as Debror's
exclusive property and to protect Secured Party's interest therein, including, without hmitation, filing of
renewals, affidavits of use, affidavits of incontestability and opposition, interference, and cancellation
proceedings.

(k) No rnaterial infringement or unauthorized use presently is being made of any of the
Trademarks that would adversely affect in any material respect the fair market value of the Collateral or
the benefits of this Agreement granted to Secured Party, including, without limitation, the validity,
priority or perfection of the security interest granted herein or the remedies of Secured Party hercunder.
Debtor shall promptly notify Secured Party if Debtor (or any affiliate or subsidiary thereof) learns of any
use by any person of any term or design which infrinpes on any Trademark or is likely to cause confusion
with any Trademark. If requested by Secured Party, Debtor, ar Debtor's expensc, shall join with Secured
Party in such action as Secured Party, in Secured Party's discretion, may deern advisable for the
protection of Secured Party's interest in and to the Trademarks.

(1) Decbtor assumes all responsibility and liability arising from the use of the Trademarks and
Debtor hereby indemnifies and holds Secured Party harmiess from and against any claim, suit, loss,
damage, or expense (including reasonable attorneys' fees and legal €xpenses) arising out of any alleged
defect in any product manufactured, promoted, or sold by Debtor (or any affiliate or subsidiary thereof)

Obligations, the Collateral, or the security interests and conditional assignment granted hereunder,

and attorneys' fees and legal expenses. Such expenditures shall be payable on demand, together with
interest at the rate then applicable to the Obligations set forth in the Loan Agreements and shall be part of
the Obligations secured herehy,

4. EVENTS OF DEFAULT

© Al Obligations shall become immediately due and payable, without notice or demand, at the
option-of Secured Party, upon the occurrence of any Hvent of Default, as such term is defined in the Loan
Agreement (each an "Event of Default" hereunder).

5. RIGHTS AND REMEDIES

At any time an Event of Default exists or has occurred and is continuing, in addition to all other
Tights and remedies of Secured Party, whether provided under this Aprecmett, the Loan Agreement, the
other Financing Agreements, applicable law or otherwise, Secured Party shall have the following rights
and remedics which may be exercised without notice to, or consent by, Debtor except as such notice or
consent 18 expressly provided for hereunder;

4232803
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(a) Upon the cxercise of ils rights and remedies hereunder, Secured Party may require that
neither Debtor nor any affiliate or subsidiary of Debtor make any use of the Trademarks or any rnarks
similar thereto for any purpose whatsoever. Secured Party may make use of any Trademarks for the sale
of goods, completion of work-m-process or rendering of services in connection with enforcing any other
security interest granted to Secured Party by Debtor or any subsidiary or affiliatc of Debtor or for such
other reason as Secured Party may determine.

(b) Secured Party may grant such license or licenses relating to the Collateral for such term or
terms, on such conditions, and in such manner, ag Secured Party shall in its discretion deem appropriate.
Such license or licenses may be general, special or otherwise, and may be granted on an exclusive or non-
exclusive basis throughour all or any part of the United States of America, its territories and possessions,
and all foreign countries.

Secured Party shall also have the power to execute assurances and perfortn all other acts which Secured
Party may, in its discretion, deem appropriate or proper to complete such assignment, sale, or disposition.
In any such event, Debtor shall be liable for any deficiency.

(d) In addition to the foregoing, in order to implement the assignment, sale, or other disposition
of any of the Collateral Pursuant to the terms hereof, Secured Party may at any time execute and deliver
on behalf of Debtor, pursuant to the authority granted in the Powers of Attorney described in Section k163)
hereof, one or more instruments of asgignment of the Trademarks (or any application, registration, or
recording relating thereto), in form suitable for filing, recording, or registration. Debtor agrees to pay
Secured Party on demand all costs incurred in any such transfer of the Collateral, including, but not
limited to, any taxes, fecs, and reasonable attorneys' fees and legal expenses. Debtor agrees that Secured
Party has no obligation to preserve rights to the Trademarks against any other parties,

(¢) Secured Party may first apply the proceeds actually received from any such license,
assignment, sale or other disposition of any of the Collateral to the costs and expenses thercof, mchiding,
without limitation, reasonable attorneys' fees and all legal, travel and other expenses which may be

(f) Debtor shall supply to Secured Party or to Sccured Party's designee, Debtar's knowledge and
expertise relating to the manufacture and sale of the products and services bearing the Trademarks and
Debtor's custorner lists and other records relating to the Trademarks and the distribution thereof.

(g) Nothing contained herein shall be consttued as requiring Secured Party to take any such

action at any time. All of Secured Party's rights and remedies, whether provided under thig Agreement,
the other Financing Agreements, applicable law, or otherwise, shall be cumulative and none 1s exclusive,
Such rights and remedies may be enforced alternatively, successively, or concurrently.

423280.3
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6. JURY TRIAL WAIVER: OTHER WAIVERS
AND CONSENTS: GOVERNING LAW

(a) The validity, interpretation and enforcement of this Agreement and the other Financing
Agreements and any dispute arising out of the relationship between the partics hereto, whether in
contract, tort, equity or otherwise, shall be governcd by the internal laws of the Siate of New York
(without giving effect to principles of conflicts of law),

(b) Debtor and Secured Party irrevocably consent and submit to the non-exclusive jurisdiction of
the Supreme Court of the State of New York in New York County and the United States District Court for

in respect of this Agreement or the other Financing Agreements or the transactions related hereto or
thereto, in cach case whether now existing or thereafter arising, and whether in contract, tort, equity or
otherwise, and agree that any dispute with respect to any such matters shafl be heard only in the cousts
described above (except that Secured Party shall have the right to bring any action or proceeding against
Debtor or its Property in the couris of any other Jurisdiction which Secured Party deems necessary or
appropriate in order to realize on the Collateral or to otherwise enforce jts rights against Debtor or itg

property).

(c} Debtor hereby waives personal service of any and all process upon it and consents that all
such service of process may be made by certified mail (return receipt requested) directed to its address set

(e) Secured Party shall not have any liability to Debtor (whether in tott, contract, equity or
otherwise) for losses suffered by Debtor in connection with, arising out of, or in any way related to the
transactions or relationships contemplated by this Agreement, or any act, omission or event occwTing in

rebuttable presumption that it acted In good faith and with the exercise of ordinary care in the
performance by it of the terms of this Agreement and the other Financing Apreements.

4232803
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7. MISCELLANEOUS

(2) All notices, requests and demands hereunder shall be in writing and deemed to have been
gtven or made: if delivered in person, immediately upon delivery; if by tclex, telegram or facsimile
transmission, immediately upon sending and upon confirmation of receipt; if by nationally recognized
overnight courier service with instructions to deliver the next business day, one (1) business day after
sending; and if by certified mail, return receipt requested, five (5) days after tnailing, All notices,
requests and demands upon the parties are to be given to the following addresses (or to such other address
s atly party may designate by notice in accordance with this Section):

If to Debtor; Gristede’s Foods, Inc,
823 Eleventh Avenue
New York, New York 10019
Anention: Mr, John Catsimatidis

If to Secured Congress Financial Corporation
Party: 1133 Avenue of the Americas
' New York, New York 10036
Attention: Portfolio Manager - Gristede’s

(0) All references to the plural herein shall also mean the singular and to the singular shall also
mean the plural. All references to Debtor and Secured Party pursuant to the definitions set forth in the
tecitals hereto, or to any other person herein, shall include their respeclive successors and assigns. The
words "hereof," "herein,* "hereunder,” "this Agreement" and words of similar import when used in this
Agreement shall refer to this Apreement as a whole and not any particular provision of this Agreement
and as this Agreement now exists or may hereafter be amended, modified, supplemented, extended,
renewed, restated or replaced. An Event of Default shall exist or continue or be continuing until such
Event of Default is waived in accordance with Section 7(e) hereof. All references to the term "Person” or
“person" herein shall mean any individual, sole proprietorship, partnership, corporation (including,
without limitation, any corporation which elects subchapter S status under the Internal Revenue Code of
1986, as amended), limited liability company, limited liability partnership, business trust, unincorporated
agsociation, joint stoclk company, trust, joint venture or other entity or any government or any agency or
mstrutentality or political subdivision thereof

applicable law,

(e) Neither this Agreement nor any provision hereof shall be amended, tiiodified, waived or
discharged orally or by course of conduct, but only by a written agreement sipned by an authorized officer
of Secured Party. Secured Party shall not, by any act, delay, omission or otherwise be deemed to have
expressly or impliedly waived any of itg rights, powers and/or remedies unless such waiver shall be in
writing and signed by an authorized officer of Secured Party. Any such waiver shall be enforceable only
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:,?, t;sye‘:;c::nt 3pec.iﬁca:11yl lset fo;th therein. A waiver by Secured Party of any right, power and/or remedy
occasion shall not be construed as a bar to or waiver of an ight,
: _ y such right, power and/or rerned
which Secured Party would otherwise have on any future occasion, whether similar in kind or Dtherwisbe{:

IN WITNESS WHEREGF, Debtor and Secured Brty havk exeduted ghis Agrcement as of the day
5

A A

NGRESS %IWDRATIDN, as Agent

Title: J//& - :
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STATE OF NEW YORK

COUNTY OF NEW YORK

known, who being duly sworn, did depose and say, that he is thez » of GRISTEDE S FOODS,
INC. the corporation described in and which executed the foregoing’instrument; and that he signed his
name thercto by order of the Board of Directors of said corporation.

fmu e

MNotary Public

iR AT
On this ¢ ’day of November 2004, before me px:rsanal%ﬂfﬂ)ﬂ- CATIMAT TR &
legh

ELLEN t ALLEN
Neiary Puble, Staie of New York
Ne Q1ALSD57123
Qualified 10 Suifalk Coung

STATE OF NEW YORK ) Comnugsion Expires March 18, YZ C)Jé?
) ss.
COUNTY OF NEW YORK )

On thisgé?ﬂ’day of November 2004, before me personally came %ﬂ / @Véﬂ-}?@ﬁlﬁe
known, who, being duly sworn, did depose and say, that he is the T HE of CONGRESS
FINANCIAL CORPORATION, the corporation described in and which executed the foregoing
instrument; and that he signed his name thereto by order of the Board of Directors of said corporation.

IV

Notary Public

ELLEN . ALLEN
Notary Puble, Srate of New York

Mo 0TaLE057123 0 .
Quatthiea 1n Sufiplk CuuanCfl_) C—;

O mgg e Expires March 18
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12:32PM
EXHIBIT A
TO
TRADEMARK COLLATERAL ASSIGNMENT
AND SECURITY AGREEMENT
LIST OF TRADEMARKS AND TRADEMARK APPLICATIONS
Trademark

Registrations

geg'straﬁon No, Registration Date Status Mark
3?\%(1535755 Ffzbruary 16, 1971 Current Gristede’s
~556,098 Filed on October 10, Pending. Xpressgrocer.c
COIT

2003, Notice of
Publication received on
September 14, 2004. J
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EXHIBIT B
TO
TRADEMARK COLLATERAL ASSIGMNT
AND SECURITY AGREEMENT

LIST OF LICENSES

Nomne,
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EXHIBIT C
TO
TRADEMARK COLLATERAL ASSIGNMENT
AND SECURITY AGREEMENT

SPECIAL POWER OF ATTORNEY

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

KNOW ALL MEN BY THESE PRESENTS, that GRISTEDE’S FOODS, INC. ("Debtor™),
having an office at 823 Eleventh Avenue, New York, New York, hereby appoints and constifintes,
severally, CONGRESS FINANCIAL CORPORATION ("Secured Party™), and each of its officers, its true
and lawfinl attorney, with full power of substitution and with full power and authority to perform the
following acts on behalf of Debtor

1. Execution and dclivery of any and all agreements, documents, instrument of assignment, or
other papers which Secured Party, in its discretion, deems necessary or advisable for the purpose of
assigning, selling, or otherwise disposing of all right, title, and interest of Debtor in and to any trademarks
and all registrations, recordings, reissues, extensions, and renewals thereof, or for the purpose of
recording, registering and filing of, or accomplishing any other formality with respect to the foregoing.

2. Execution and delivery of any and all documents, statements, certificates or other papers
which Secured Party, in its discretion, deems necessary or advisable to further the purposes described in
Subparagraph 1 hereof.

This Power of Attorney is made pursuant to a Trademark Collateral Assignroent and Security
Agreement, dated of even datc herewith, between Debtor and Secured Party (the "Security Agrecment™)
and is subject to the terms and provisions thereof. This Power of Attorney, being coupled with an
interest, is urevocable until all "Obligations", as such term is defined in the Security Agreement, are paid
in full and the Security Agreement is terminated in writing by Secured Party.

Dated: November , 2004
GRISTEDE’S FOODS, INC.

By:

Title:

423250.3
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STATE OF NEW YORE )
) ss.:
COUNTY OF NEW YOREK )

On this day of November 2004, before me
: ; . personally came t
ll:c;gwm who bemg duly sworn, n_:hd depose and say, that he ig the of GRISTEDE’S FO’D?Z;SW
C. thie corporation described in and which executed the foregoing instrument; and thar he si gned his J
-nam¢ thereto by order of the Board of Drrectors of said corporation.

Notary Public

423280.3
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